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to fulfill the requirements of an out-
standing order or regulatory provision; 
and 

(5) Whether a showing has been made 
that there is a strong likelihood of suc-
cess on the merits. 

§ 1003.46 Decision and Order. 

(a) In reaching a decision with re-
spect to an Application for Stay, the 
OHA shall consider all relevant infor-
mation in the record. An Application 
for Stay may be decided by the 
issuance of an order either during the 
course of a hearing or conference in 
which an official transcript is main-
tained or in a separate written Deci-
sion and Order. Any such order shall 
include a statement of the relevant 
facts and the legal basis of the deci-
sion. The approval or denial of a stay is 
not an order of the OHA that is subject 
to administrative or judicial review. 

(b) In its discretion and upon a deter-
mination that it would be desirable to 
do so in order to further the objectives 
stated in the regulations or in the stat-
utes the DOE is responsible for admin-
istering, the OHA may order a stay on 
its own initiative. 

Subpart E—Modification or 
Rescission 

§ 1003.50 Purpose and scope. 

This subpart establishes the proce-
dures for the filing of an application 
for modification or rescission of a DOE 
order. An application for modification 
or rescission is a summary proceeding 
that will be initiated only if the cri-
teria described in § 1003.55(b) are satis-
fied. 

§ 1003.51 What to file. 

A person filing under this subpart 
shall file an ‘‘Application for Modifica-
tion (or Rescission),’’ which should be 
clearly labeled as such both on the ap-
plication and on the outside of the en-
velope in which the application is 
transmitted, and shall be in writing. 
The general filing requirements stated 
in § 1003.9 shall be complied with in ad-
dition to the requirements stated in 
this subpart. 

§ 1003.52 Where to file. 
The application shall be filed with 

the OHA at the address provided in 
§ 1003.11. 

§ 1003.53 Notice. 
(a) The applicant shall send by 

United States mail a copy of the appli-
cation and any subsequent amend-
ments or other documents relating to 
the application, from which confiden-
tial information has been deleted in ac-
cordance with § 1003.9(f), to each person 
who is reasonably ascertainable by the 
applicant as a person who would be ag-
grieved by the OHA action sought, in-
cluding persons who participated in the 
process that led to the issuance of the 
order for which the modification or re-
scission is sought. The copy of the ap-
plication shall be accompanied by a 
statement that the person may submit 
comments regarding the application to 
the OHA within 10 days. The applica-
tion filed with the OHA shall include 
certification to the OHA that the appli-
cant has complied with the require-
ments of this paragraph and shall in-
clude the names and addresses of all 
persons to whom a copy of the applica-
tion was sent. 

(b) If an applicant determines that 
compliance with paragraph (a) of this 
section would be impracticable, the ap-
plicant shall: 

(1) Comply with the requirements of 
paragraph (a) of this section with re-
gard to those persons whom it is rea-
sonable and possible to notify; and 

(2) Include with the application a de-
scription of the persons or class or 
classes of persons to whom notice was 
not sent. The OHA may require the ap-
plicant to provide additional or alter-
native notice, may determine that the 
notice required by paragraph (a) of this 
section is not impracticable, or may 
determine that notice should be pub-
lished in the FEDERAL REGISTER. 

(c) The OHA shall serve notice on any 
other person readily identifiable by the 
OHA as one who would be aggrieved by 
the OHA action sought and may serve 
notice on any other person that writ-
ten comments regarding the applica-
tion will be accepted if filed within 10 
days of service of that notice. 

(d) Any person submitting written 
comments to the OHA with respect to 
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an application filed under this subpart 
shall send a copy of the comments, or 
a copy from which confidential infor-
mation has been deleted in accordance 
with § 1003.9(f), to the applicant. The 
person shall certify to the OHA that he 
has complied with the requirement of 
this paragraph. The OHA may notify 
other persons participating in the pro-
ceeding of such comments and provide 
an opportunity for such persons to re-
spond. 

§ 1003.54 Contents. 

(a) The application shall contain a 
full and complete statement of all rel-
evant facts pertaining to the cir-
cumstances, act or transaction that is 
the subject of the application and to 
the OHA action sought. Such facts 
shall include the names and addresses 
of all affected persons (if reasonably 
ascertainable), a complete statement 
of the business or other reasons that 
justify the act or transaction, a de-
scription of the acts or transactions 
that would be affected by the requested 
action, and a full description of the 
pertinent provisions and relevant facts 
contained in any relevant documents. 
Copies of all contracts, agreements, 
leases, instruments, and other docu-
ments relevant to the application shall 
be submitted to the OHA upon its re-
quest. A copy of the order of which 
modification or rescission is sought 
shall be included with the application. 

(b) The applicant shall state whether 
he requests or intends to request that 
there be a conference regarding the ap-
plication. Any request not made at the 
time the application is filed shall be 
made as soon thereafter as possible. 
The request and the OHA determina-
tion on the request shall be made in ac-
cordance with subpart F of this part. 

(c) The applicant shall fully describe 
the events, acts, or transactions that 
comprise the significantly changed cir-
cumstances, as defined in § 1003.55(b)(2), 
upon which the application is based. 
The applicant shall state why, if the 
significantly changed circumstance is 
new or newly discovered facts, such 
facts were not or could not have been 
presented during the process that led 
to the issuance of the order for which 
modification or rescission is sought. 

(d) The application shall include a 
discussion of all relevant authorities, 
including, but not limited to, DOE 
rules, regulations, and decisions on ap-
peal and exceptions relied upon to sup-
port the action sought therein. 

§ 1003.55 OHA evaluation. 

(a)(1) The OHA may initiate an inves-
tigation of any statement in an appli-
cation and utilize in its evaluation any 
relevant facts obtained by such inves-
tigation. The OHA may solicit and ac-
cept submissions from third persons 
relevant to any application for modi-
fication or rescission provided that the 
applicant is afforded an opportunity to 
respond to all third person submis-
sions. In evaluating an application for 
modification or rescission, the OHA 
may convene a conference, on its own 
initiative, if, in its discretion, it con-
siders that such conference will ad-
vance its evaluation of the application. 

(2) If the OHA determines that there 
is insufficient information upon which 
to base a decision and if upon request 
the necessary additional information is 
not submitted, the OHA may dismiss 
the application without prejudice. If 
the failure to supply additional infor-
mation is repeated or willful, the OHA 
may dismiss the application with prej-
udice. If the applicant fails to provide 
the notice required by § 1003.53, the 
OHA may dismiss the application with-
out prejudice. 

(b)(1) An application for modification 
or rescission of an order shall be proc-
essed only if— 

(i) The application demonstrates that 
it is based on significantly changed cir-
cumstances; and 

(ii) The period within which a person 
may file an appeal has lapsed or, if an 
appeal has been filed, a final order has 
been issued. 

(2) For purposes of this subpart, the 
term ‘‘significantly changed cir-
cumstances’’ shall mean— 

(i) The discovery of material facts 
that were not known or could not have 
been known at the time of the pro-
ceeding and action upon which the ap-
plication is based; 

(ii) The discovery of a law, rule, regu-
lation, order or decision on appeal or 
exception that was in effect at the time 
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